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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1941 —Special Calendar 
— 

j 

No. 7863 

Rot Lee Wood and Fred M. Wolf, appellants j 

v. 

United States, appellee 
_ 

APPEAL FROM THE DISTRICT COURT OF THE EXITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


COUNTER STATEMENT OF THE CASE 

Appellants were jointly indicted for the crime iof 
robbery and were tried together on that indictment |in 
the District Court (Tr. 1). They were convicted qn 
March 18, 1941, and sentenced to imprisonment in the 
penitentiary for a period of from one to three years 
(Tr. 3, 4). During the trial the Government called jas 
a witness one Benjamin F. Bean, a member of the Metro¬ 
politan Police Department, who testified that he was 
present at a preliminary hearing afforded the appellants 
in the Police Court on January 14, 1941; that the ap¬ 
pellants were advised of the robbery charge against 

(i) 
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them; and that they each entered a plea of guilty to that 
charge (Appellee’s App. 2). 

Charles H. Driscoll, a clerk in the Police Court, cor¬ 
roborated this testimony. He testified, over the appel¬ 
lants’ objection, that on January 14, 1941, he was as¬ 
signed to the United States Branch of the court; that a 
preliminary hearing was held on that day in the matter 
of the robbery charge against the appellants, at which 
hearing he personally read the charge aloud to the ap¬ 
pellants and in answer to the question, “How do you 
plead, guilty or not guilty?” they pleaded guilty (Ap¬ 
pellee’s App. 2-3). 

On cross-examination Driscoll stated that on prelim¬ 
inary examination in the Police Court a defendant is 
asked whether he wishes to enter a plea of guilty or not 
guilty; that he is not asked whether or not he has or 
wants counsel; that the purpose of the plea is to deter¬ 
mine whether or not it would be necessary for the court 
to hear evidence in order to decide what further pro¬ 
ceedings, if any, should be held with respect to the 
charge made; that in the present case he did not ask the 
appellants whether or not they desired counsel and did 
not inform them of any rights which they had at the 
preliminary hearing (Appellee’s App. 3). 

The District Court instructed the jury at the close of 
the case that a plea of guilty entered at a preliminary 
hearing was not controlling with respect to the question 
of the guilt or innocence of the accused, but should be 
considered merely as a confession; and that as a confes¬ 
sion it was but evidence in the case to be considered along 
with the other evidence. He further explained “that a 
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confession could be considered by the jury only if made 
voluntarily, knowingly, and freely; and that it was [for 
the jury to determine whether or not the defendants!en¬ 
tered the plea of guilty at the preliminary hearing know¬ 
ingly and of their own free will; and that if they found 
that it was not made knowingly or voluntarily, it wOuld 
be inadmissible and should not be considered by the jury. 
* * * that whether or not a defendant is represented 
at the preliminary hearing by counsel does not of itself 
render the plea there made inadmissible, but that ithe 
absence of counsel can be considered by the jury in de¬ 
termining whether or not the plea was made intelli¬ 
gently, freely, knowingly, and voluntarily” (Appellee’s 
App.4). | 

ISSUE 

The single issue on appeal is, as stated by the 
appellants in their brief, whether a plea of guilty 
at a preliminary hearing under the circumstance^ of 
the present case is admissible in evidence at the trial; 
in other words, whether it is necessary, in ordeij to 
render such a plea admissible, that the defendant 
either be represented by counsel, or be cautioped 
with respect to the consequences of making a state¬ 
ment and of his right to have counsel appointed' in 
his behalf. 

SUMMARY OF ARGUMENT 

A plea of guilty entered by one accused of a crime 
at a preliminary hearing, prior to indictment, | is 
admissible in evidence against such person as a con¬ 
fession. Therefore, its admissibility or inadmissi¬ 
bility depends entirely upon whether the plea Was 
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made voluntarily or involuntarily. Whether or not 
the accused was represented by counsel, or was ad¬ 
vised of his right to have the assistance of counsel,, 
and whether or not he was cautioned that any state¬ 
ment made by him might be used against him, pre¬ 
sent no valid grounds for the rejection of a con¬ 
fession or statement against interest. If made 
knowingly, freely, and voluntarily, a confession is 
admissible notwithstanding the fact that the accused 
was not represented by counsel and was not cautioned. 
In every case the question of whether a confession is 
voluntary or involuntary is one to be decided under all 
the circumstances surrounding the making of that con¬ 
fession. Of course the fact that the appellants were 
not represented by counsel and were not cautioned may 
be considered by the jury in determining whether the 
confession was in fact voluntary. The court so in¬ 
structed the jury in the present case. 

The use of such a confession does not constitute a 
violation of the privilege against self-incrimination 
and is not in conflict with any statute in force in the 
District of Columbia. The Code of Laws of Alaska, 
which appellants strongly rely upon, has no applica¬ 
tion in this jurisdiction and, therefore, is not control¬ 
ling. The necessary conclusion is that the District 
Court committed no error in admitting the plea of 
guilty in evidence with instructions to the jury to 
determine whether or not it was knowingly and volun¬ 
tarily made. The judgment of conviction should be 
affirmed. 
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ARGUMENT 

i 

Plea of guilty at preliminary hearing properly admitted in 

evidence as a confession 

I 

Voluntary confessions of guilt are entitled to great 
weight. See Putnam, J., in Commonwealth v. Knapp, 
9 Pick. 496, 507; Commonwealth v. Dillon, 4 Dali. il6. 
Like admissions against interest, they have probative 
value because they are statements by a party inconsist¬ 
ent with his present position, as expressed either in 
his pleadings or his testimony, and tend strongly to 
establish the issue of guilt. They are admitted in evi¬ 
dence upon the theory that a rational being would hot 
freely and voluntarily make admissions prejudicial to 
his interests and safety unless urged to do so by a 
conscientious desire to tell the truth. 3 Wigmore, Evi¬ 
dence (3d ed. 1940), § 866; 6 am. st. rep. 242 (18^6). 
In Hopt v. Utah, 110 U. S. 574, 584, the Supreme Court 
held the basis of admissibility of confessions to be as 
follows: 

■rm I 

While some of the adjudged eases indicate 
distrust of confessions which are not judicial, 
it is certain, as observed by Baron Parke in 
Regina v. Bald, 2 Den. Cr. Cas. 430, 445, that tjhe 
rule against their admissibility has been some¬ 
times carried too far, and in its application 
justice and common sense have too frequently 
been sacrificed at the shrine of mercy. A con¬ 
fession, if freely and voluntarily made, is evi¬ 
dence of the most satisfactory character. Such 
a confession, said Eyre, C. B., 1 Leach, 2^3, 
“Is deserving of the highest credit, because lit 
is presumed to flow from the strongest sense of 


| 

i 
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guilt, and, therefore, it is admitted as proof of 
the crime to which it refers.” 

Elementary writers of authority concur in 
saying that, while from the very nature of such 
evidence it must be subjected to careful scrutiny 
and received with great caution, a deliberate, 
voluntary confession of guilt is among the most 
effectual proofs in the law, and constitutes the 
strongest evidence against the party making it 
that can be given of the facts stated in such con¬ 
fession. 

The principle of the rule requiring the exclusion of 
confessions, unless voluntary, is their testimonial un¬ 
trustworthiness. Consequently, no all-inclusive test, 
no precise rule of thumb has been or can be laid down 
for determining the admissibility of a confession. 
Wagner v. United States, 110 F. (2d) 595 (C. C. A.), 
cert, denied, 310 U. S. 643. See 3 Wigmore, Evidence 
(3d ed. 1940), § 822. Whether a confession is volun¬ 
tary is primarily one of fact and each case must be 
judged upon its own proof. Bram v. United States, 
168 U. S. 532, 549; McAfee v. United States, 70 App. 
D. C. 142, 146, 105 F. (2d) 21. A plea of guilty made 
before a committing magistrate is, like any other con¬ 
fession of guilt, judicial or extra-judicial, evidence of 
the most complete and satisfactory character possible, 
and if made freely and voluntarily and without in¬ 
ducement, threats, or coercion, is clearly admissible. 
The sole question, therefore, is whether the plea of 
guilty was, under all of the circumstances, voluntarily 
made. 
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The fact that a confession may have been elicited by 
questioning, as in the present case, is not detenhina- 
tive of the issue of voluntariness, for it is settle^ that 
a confession may be voluntary although j not 
spontaneous. 

Wan v. United States, 266 U. S. 1, and authori¬ 
ties there cited; 

Hardy v. United States, 3 App. D. C. 35, 48. 

Wagner v. United States, 110 F. (2d) 1595, 
(C. C. A. 2), cert, denied, 310 U. S. 643.j 

Likewise, it is uniformly held, except where other¬ 
wise provided by statute, that a confession is not 
rendered inadmissible merely because the accused was 
not cautioned or warned of the consequences of mak¬ 
ing such confession. | 

Powers v. United States, 223 U. S. 303, 313|; 

Wilson v. United States, 162 U. S. 613; 

People v. Doran, 246 N. Y. 409, 423, 159 Nj. E. 
379; 

Commonwealth v. Soaris, 275 Mass. 291, ,175 
N. E. 491; 

And this is the rule even though the person confessing 
is under arrest at the time of making the confession. 

Gerard v. United States, 61 F. (2d) 872 
(C. C. A. 7) ; j 

People v. Randazzio, 194 N. Y. 147,158, 87 Nj E. 

112 ; 

State v. Hoskins, 327 Mo. 313, 36 S. W. (2d) 
909. 

See Wan v. United States, 266 U. S. 1. 

Sparf v. United States, 156 U. S. 51, 55; 

Pierce v. United States, 160 U. S. 355, 357; ( 


i 
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McAfee v. United States, 72 App. D. C. 60, 64, 
105 F. (2d) 21,25. 

Moreover, in the absence of a statute requiring a con¬ 
trary result, a confession is admissible even if made in 
the absence of counsel. 

State v. Neubauer, 145 Iowa 337,124 N. W. 312; 
McCleary v. State, 122 Md. 394, 89 A. 1100; 
State v. Murphy, 87 N. J. L. 515, 94 A. 640; 
State v. Robinson, 263 Mo. 318, 172 S. W. 598. 

In State v. Evans, 345 Mo. 398, 133 S. W. (2d) 
389, the Supreme Court of Missouri, in treating of 
the question whether a written statement made by a de¬ 
fendant was admissible, said: 

The facts that he [the defendant] was under 
arrest, not represented by counsel and not ad¬ 
vised that the statement might be used against 
him do not render the statement inadmissible, 
there being nothing in the record indicating 
that any improper methods were employed to 
induce it or tending to show that it was not 
voluntary. 

In McCleary v. State, 122 Md. 394, 89 A. 1100, ad¬ 
missibility of a confession was objected to on the 
ground that the defendant, prior to the making of the 
confession, was demanding the advice and assistance 
of counsel and that the state prevented his securing 
counsel at that time by interposing and suppressing 
the prisoner’s written message to counsel. In up¬ 
holding the trial court, the Court of Appeals of 
Maryland said: 

It is, of course, the right of one accused of 
crime to be represented by counsel of his own 
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selection, and it is equally true that the State’s 
attorney in this case did intercept, interfere 
with, and to a large extent prevent, the accused 
from communicating with counsel, for jtvhich 
there can be no justification advanced; bqt the 
question is not the propriety or the impropriety 
of the action of the state’s attorney of Wash¬ 
ington County, but the admissibility or jinad- 
missibility of a confession made by the accused 
in this case. The fact that one accused of crime 
makes a confession when unrepresented by 
counsel has been before the courts in selveral 
cases, and it has been held to constitute no yalid 
ground for the rejection of the confes¬ 
sion * * * In Commonwealth v. Sturtiyant, 
117 Mass. 122, 19 Am. Rep. 401, the prejudicial 
statements were made to a state constable by 
the accused while the latter was in jail, I at a 
time when the traverser had no counsel, | and 
was not informed that he need not answer, or 
in any way advised of his right to reijnain 
silent, but this was held not to render; the 
statements inadmissible; it appearing thaf no 
inducement or influence of any kind was made 
to obtain the confession. [89 A. at 1103]. ! 

These well-established principles, governing thej ad¬ 
missibility in evidence of a confession, apply with epual 
force, it is submitted, to a confession of guilt by a plea 
entered in a magistrate’s court at a preliminary hear- 

_ i 

ing. Thus, the authorities uniformly hold—except in 
those jurisdictions in which a procedure established by 
statute requires a contrary result—that such a confes- 


i 

i 


i 

i 
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sion of the crime charged by a plea of guilty is admis¬ 
sible, if made knowingly and voluntarily. 

United States v. Adelman, 107 F. (2d) 497 (C. 
C. A. 2); 

Adams v. State, 294 N. W. 396 (Neb.); 

Dawson v. State, 21 Ala. App. 346,108 So. 261; 
State v. Call, 100 Me. 403, 61 A. 833; 

State v. Briggs, 68 Iowa 416, 27 N. W. 358; 
Commonwealth v. Brown, 150 Mass. 330,23 N. E. 
49; 

State v. Ingram, 204 N. C. 557,168 S. E. 837; 
Rector v. Commonwealth, 80 Ky. 468,471; 

State v. Blay, 77 Vt. 56, 58 A. 794; 

Territory v. Charman, 18 Haw. 46; 

2 WHARTON, CRIMINAL EVIDENCE (11th ed. 1935), 
§586; 

See Cooper v. United States, 5 F. (2d) 824 (C. C. 
A. 6). 

And it has been expressly decided that such a plea of 
guilty is admissible notwithstanding the fact that the 
accused had not been informed of his right to the as¬ 
sistance of counsel or cautioned as to his rights in 
general. See State v. Briggs, 68 Iowa 416, 27 N. W. 
358; State v. Blay, 77 Vt. 56, 58 A. 794; Dawson v. 
State, 21 Ala. App. 346, 108 So. 261. In State v. 
Briggs, supra, the court disposed of this question as 
follows: 

When the defendant was arrested and taken 
before the magistrate for preliminary examina¬ 
tion the information was read to him, and he was 
asked by the magistrate what plea he desired to 
enter, and he answered that he pleaded guilty to 
the charge. He had not then been informed by 
the magistrate of his right to the aid of counsel. 
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On the trial the state was permitted, against} his 
objection, to prove this admission. The grcjund 
of the objection urged against the admission of 
the evidence is that under the statute defendant 
could not be required, on preliminary examina¬ 
tion, to plead to the information, and that] his 
plea of guilty was therefore a mere nullity, and 
was not admissible in evidence for any purpose; 
also that as he was not then informed as tq his 
legal rights in the matter, but was required by 
the magistrate to enter a plea, his plea of guilty 
was not a voluntary admission of his guilt, and 
was therefore not admissible in evidence against 
him. It is true that the statute does not Con¬ 
template or require the entry by the defendant 
of a formal plea to the preliminary informa¬ 
tion. The plea entered by the defendant, how¬ 
ever, was an admission by him of his guilt; and 
it cannot be said that such admission was ex¬ 
torted from him by the magistrate. He was 
required to enter a plea, it is true, but he had 
the privilege of pleading either guilty or not 
guilty; and, as he elected to enter the former 
plea, his admission must be regarded as haying 
been voluntarily made. It was therefore admis¬ 
sible in evidence against him. 

These authorities conclusively establish the pro¬ 
priety of the trial court’s action in admitting in 
evidence the plea of guilty. 

This Court recently held that there is no constitu¬ 
tional right to a preliminary hearing prior to indict¬ 
ment or prior to trial. Clarke v. Huff, No. 7|772, 
decided March 31, 1941. Similarly, it has been hjeld, 
as appellants point out in their brief, that in I the 
absence of a statute there is no absolute right to be 

i 
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represented by counsel at such hearing, if one is af¬ 
forded the accused. See In Re Bates, 2 F. Cas. 
No. 1099-a, citing Ex Parte Bollman, 4 Cranch 75, 
129; United States v. Bollman, F. Cas. No. 14,622, 1 
Cranch C. C. 373, 377. See also State v. Murphy, 
87 N. J. L. 515, 94 A. 640; Phillips v. State, 162 Ark. 
541, 258 S. W. 403; Harris v. Rolette, 16 N. Dak. 
204, 112 N. W. 971; People v. Johnson, 2 Wheeler 
Cr. (N. Y.) 361. Powell v. Alabama, 287 U. S. 45, 
relied upon by appellants, is not in conflict. That 
case is authority only for the rule that an accused is 
entitled to counsel before trial and after arraignment, 
287 U. S. at 57. 

There is no statute in the District of Columbia 
which affords an accused a right to assistance of 
counsel at a preliminary hearing. Section 152, tit. 18, 
D. C. Code, 1929, provides merely that the Police 
Court shall have “power to examine and commit or 
hold to bail, either for trial or further examination, 
in all cases, whether cognizable therein or in the Su¬ 
preme Court of the District.” Not being entitled to 
counsel, it follows necessarily, that the appellants were 
not entitled to be advised of their right to counsel at 
the preliminary examination, in any event. But even 
if they were entitled to counsel, the violation of that 
right does not vitiate a confession voluntarily made; 
and that is the sole issue presented on this appeal. 

Th,e quotations which are set forth in appellant’s 
brief and which appear to require a contrary result 
are taken from general reference books. An examina¬ 
tion of the cases cited therein in support of the text 
relied upon by appellants clearly shows that in each 
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instance the procedure was one established by statute 
and, therefore, is inapplicable to the factual situation 
here presented. See, for example, People v. Barnes, 
66 Colo. 594, 6 P. 698; People v. Randazzio, 194 Isf. Y. 
147, 87 N. E. 112; and Touhey v. King, 9 Lea (Tehn.) 
422, which appear in 16 C. J., § 579, in support of the 
text that “ Except where accused appears before j the 
magistrate with counsel, it is the duty of the Court, in 
addition to informing the accused of the charge agajinst 
him, to inform him of his right to the aid of couhsel 
in every stage of the proceedings.” Each of these cases 
was decided under a particular statute absent in ^his 
jurisdiction. 

The precise question herein involved, while uni¬ 
formly settled by many state decisions, has never been 
before the Supreme Court of the United States. How¬ 
ever, Wilson v. United States, 162 U. S. 613, and 
Powers v. United States, 223 U. S. 303, it is submitted, 
lend support to the position of the Government, j 
In the Wilson Case, the defendant, charged with 
murder, was brought before a United States Comnfiis- 
sioner for examination. The defendant was not liep- 
resented by counsel and was not cautioned or advised 
as to his rights. A statement was made which wajs a 


denial of guilt, but which contained answers to ques¬ 
tions which were made the basis for contradiction!on 


the trial. The trial court admitted the defendant’s 
statement in evidence over the objection that it was in- 
voluntarily made. The Supreme Court of the United 
States, in sustaining the action of the lower court, h^ld 
that the admissibility of admissions made by a <jle- 


i 

j 

i 

i 

i 

i 
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fondant should he passed upon in the light of the rules 
applicable to confessions of guilt, and, therefore, they 
are inadmissible if made under any threat, promise, or 
encouragement or any hope of favor; that the same 
rule requiring a confession to be voluntary is appli¬ 
cable to cases where the accused has been examined 
before a committing magistrate, except as allowed and 
restricted by statute in many of the states, that con¬ 
fessions are admissible notwithstanding the facts that 
the defendant was in custody and manacled, was not 
warned that what he said could be used against him, 
was examined without benefit of counsel and without 
being warned of his right to be represented or that he 
had a right to refuse to answer. The following quota¬ 
tion clearly sets forth the holding of the Court in this 
respect: 

And it is laid down that it is not essential to the 
admissibility of a confession that it should ap¬ 
pear that the person was warned that what he 
said would be used against him, but on the con¬ 
trary, if the confession was voluntary, it is suf¬ 
ficient though it appear that he was not so 
warned. Joy, Confessions, 45, 48, and cases 
cited. 

In the case at bar defendant was not put under 
oath and made no objection to answering the 
questions propounded. The commissioner testi¬ 
fied that the statement was made freely and vol- 
untarily, and no evidence to the contrarv was 
adduced. Xor did defendant when testifying on 
his own behalf testify to the contrary. He tes¬ 
tified merely that the commissioner examined 
him “without giving him the benefit of counsel 
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or warning him of his right of being represented 
by counsel, or in any way informing him of his 
right to be thus represented.” He did not tes¬ 
tify that he did not know that he had a rightj: to 
refuse to answer the questions, or that, if he Ijiad 
known it, lie would not have answered. His an¬ 
swers were explanations, and he appeared not to 
be unwilling to avail himself of that mode | of 
averting suspicion. It is true that, while he ^as 
not sworn, he made the statement before a com¬ 
missioner who was investigating a charge agai 
him, as he was informed; he was in custody, 1 
not in irons; there had been threats of mobbing 
him the night before the examination; he did liot 
have the aid of counsel; and he was not warded 
that the statement might be used against him jor 
advised that he need not answer. These were 
matters which went to the weight or credibility 
of what he said of an incriminating character, 
but as lie was not confessing guilt, but the con¬ 
trary, we think that, under all the circumstances 
disclosed, they were not of themselves sufficient 
to require his answers to be excluded on the 
ground of being involuntary as matter of law.j 

In the Powers Case, the defendant, at a prelimi¬ 
nary hearing before a United States Commissioner. 

| 

without counsel, and without having been instructed 

I 

by the Commissioner, voluntarily made a statement in 
his own behalf. This statement was introduced in 
evidence at the trial. The Supreme Court, in holding 
that the statement was properly admitted, restated tlie 
law theretofore announced in the Wilson Case and 
quoted in substance that portion of the Wilson opinion 
set forth above. 



i 
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It is true, of course, that the Supreme Court said 
in the Wilson Case that the accused in making his 
statement before the commissioner was not confessing 
guilt, but the contrary. A careful examination of 
the opinion, however, leads to the inevitable con¬ 
clusion that the Court considered the nature of the 
statement to be merely one of the circumstances sur¬ 
rounding its making, in determining whether it was 
voluntarily made, that is, that a statement denying 
guilt can more readily be considered voluntary than 
a confession of guilt. This is made clear by the fact 
that the Court expressly held that the admissibility 
of statements against interest must be governed by 
rules applicable to confessions of guilt and that such 
confessions are not rendered involuntary because the 
defendant was not warned and was without counsel. 

a. Rule which excludes use of plea of guilty to indictment is inapplicable 

to present case 

The Government concedes the rule to be that where 
a plea of guilty to an indictment upon arraignment has 
been withdrawn by permission of the court and a plea 
of not guilty substituted, the plea of guilty is not ad¬ 
missible in evidence against the defendant upon his trial 
on the substituted plea of not guilty. This is settled in 
this jurisdiction by the eases of Heim v. United States, 
47 App. I). C. 485; and Kercheval v. United States , 274 
U. S. 220. 

But the reasons for excluding such a plea do not op¬ 
erate to render a plea entered before a committing magis¬ 
trate inadmissible. As the Supreme Court said in the 
Kercheval Case, the effect of a court’s order permitting 
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the withdrawal of a plea of guilty to an indictment— 

i 

which plea is itself, like a verdict of a jury, a conclu¬ 
sive conviction—is to adjudge that the plea of guilty 
be held for naught. Consequently, its subsequent use 
as evidence against a defendant is in direct conflict 
with that determination. When the plea is annulled, 
it ceases to be evidence and, if it can be used at the 

I 

trial, it is to all intents and purposes reinstated |)ro 
tanto. It is to avoid this that the plea is held to be 
inadmissible as a confession. But this reasoning is 

i 

inapplicable to destroy the evidentiary value of a plea 
made at a preliminary hearing prior to indictment. 
Such a plea is not conclusive, not being sufficient, with¬ 
out corroboration, to support a judgment of convic¬ 
tion. Heim v. United States, supra. 

The distinction between the situations of the Heim 

I 

and Kercheval Cases and that of the present easel is 
well expressed by the Court in United States v. Aclel- 


man, 107 F. (2d) 497 (C. C. A. 2), as follows: 

When a court allows a defendant to withdraw 
a plea of “guilty” it is because the court finds 
that circumstances exist which make it unfair 
to hold him to it. Such circumstances makej it 
equally unfair to use it against him as an ad¬ 
mission. The Kercheval case deals only with 
a plea withdrawn with leave to substitute i a 
plea of not guilty. When a defendant pleads 
guilty before a commissioner who has no power 
to do more than hold him for bail, he does npt 
have to withdraw this plea in order to plead 
not guilty to the indictment. The plea before 
the commissioner had not been held to have 
been obtained by unfair practice, and we see 
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no reason why it might not be received in 
evidence as freely as any extrajudicial admis¬ 
sion of guilt. 

The distinction was likewise recognized in Adams 
v. State, 294 N. W. 396 (Neb.) on the theory that a 
plea of guilty in a magistrate court is technically not 
a plea of guilty, such court having no jurisdiction to 
try the accused for the crime charged. The confes¬ 
sion of guilt has the effect merely of waiving the 
examination of witnesses and the holding of a judicial 
inquiry by the magistrate on the questions of whether 
the crime charged had been committed and whether 
the accused probably committed it. 

b. Privilege against self-incrimination does not operate to render plea 

inadmissible 

Appellants seek to exclude the confession of guilt 
in the present case on the ground that its admission 
in evidence was in violation of the privilege against 
self-incrimination and, in effect, required the appel¬ 
lants to give evidence against themselves. The admis¬ 
sibility or inadmissibility of a confession, however, 
depends entirely on the question of whether it is vol¬ 
untary or involuntary. If it is involuntary, then it 
is excluded on the theory that it is thereby rendered 
untrustworthy. This is not to be confused with the 
privilege against self-incrimination, which applies to 
protect a defendant from testifying under oath to 
matters which may be incriminating in character. To 
exclude the confession in the present case—which was 
not under oath—on the ground that it is in violation 
of the privilege is to render all confessions of this 
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nature inadmissible. See 3 Wigmore, Evidence (3rd 
ed. 1940), §§ 823, 844; Bess v. Commonwealth, 118 Ky. 
858, 82 S. W. 576; Henze v. State, 154 Md. 332,140 A. 
218. See also, Milton v. United States, 71 App. D.j C. 
394,110 F. (2d) 556. In every case it is a question! of 
whether the confession was voluntary. If voluntary, 
it violates no constitutional right. Bram v. United 
States, 168 U. S. 532, 542. Likewise, to argue that ihe 
introduction of a confession in evidence, particularly 
in a case of this nature, requires the defendant to t^ke 
the stand in order to explain it away and, as a result, 
forces the defendant to give evidence against himself, 
is to confuse two separate and distinct principles. 
Cf. Palko v. Connecticut, 302 U. S. 319, 325. j 

c. English authorities fail to sustain appellant’s contention 

In support of their contention that the trial coi^rt 
erred in admitting in evidence the plea of guilty, the 
appellants rely particularly upon English statutes ahd 
decisions. An examination of these will show that 
they are not material to the issue here involved. 

In 1554 the statute of 1 and 2 Philip and Mary, jc. 
13, § 4, was enacted, which provided that justices pf 
the peace shall “ before any bailment or mainprise take 
the examination of the said prisoner and the informa¬ 
tion of them that bring him, * * * and the samp, 
or as much as may be material thereof to prove the 
felony, shall be put in writing before they make the 
bailment.” And by the statute of 2 and 3 Philip and 
Mary, c. 10, it was provided that “The said justice, qr 
justices, before he or they shall commit or send such 
prisoner to ward, shall take the like examination of the 
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prisoner and the information of those who bring him, 
and shall put the same in writing within two days 
after the said examination, * * *” 

It was settled in England, both as a matter of com¬ 
mon law and under the above-quoted statutes, that a 
confession made by an accused at a preliminary exami¬ 
nation was admissible in evidence at the trial. Thus in 
Lambe’s case, 2 Leach Cr. L., 3d ed. 625, decided in 
1791, the accused was arrested and examined before a 
magistrate who reduced to writing a statement made by 
the accused. After having the written statement read 
to him, the accused admitted its truth, but refused to 
sign it. In respect of the question whether the state¬ 
ment was admissible, apart from the statute, Grose, J., 
speaking for the twelve judges, said: 

The general rule respecting this species of tes¬ 
timony is that a free and voluntary confession, 
made by a person accused of an offence, is re¬ 
ceivable in evidence against him, whether such 
confession be made at the moment he is appre¬ 
hended, while those who have him in custody are 
conducting him to the magistrate’s, or even after 
he has entered the house of the magistrate for 
the purpose of undergoing his examination. 
But in the present case the confession of the 
prisoner was made not only in the presence of 
the magistrate, but while he was undergoing a 
judicial examination. * * * First, then, to 
consider this question as it is governed by the 
rules and principles of the common law. Con¬ 
fessions of guilt made by a prisoner, to any 
person, at any moment of time, and at any 
place, subsequent to the perpetration of the 
crime and previous to his examination be- 
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fore the magistrate, are at common law received 
in evidence as the highest and most satisfactory 
proof of guilt, because it is fairly presumed j:hat 
no man would make such a confession against 
himself if the facts confessed were not true. 
It may, however, be said [in opposition] |:hat 
this rule only applies to confessions by parol, 
and not to confession (as in the present chse) 
reduced into writing and afterwards admitted 
by parol to be true. But surely if what a bian 
says, though not reduced into writing, mat be 
given in evidence against him, a fortiori 
what he says when reduced into writing is ad¬ 
missible, for the fact confessed being rendered 
less doubtful by being reduced into writing, it 
is of course entitled to greater credit, and it 
would be absurd to say that an instrument is in¬ 
validated by a circumstance from which it de¬ 
rives additional strength and authenticity. 
And for this reason it is clear that the present 
confession having been taken by a magistrate 
under a judicial examination can be no objec¬ 
tion to receiving it in evidence, for it gains £till 
greater credit in proportion to the solemnity 
under which it was made. 

! 

In determining whether or not the statutes) of 
Philip and Mary, above referred to, required a con- 

i 

trary result, the Court said: 

* * * [The examination] is more authen¬ 
tic on account of the deliberate manner in 
which it is taken, and, when it contains a con¬ 
fession, is admitted, not by force of the stat¬ 
utes, but by the common law, as strong evidence 
of that fact; * * * and it is clear jhat 
what a prisoner confessed before a justice of 
the peace, previous to the reign of Philip and 

I 

I 

i 

i 
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Mary, if not induced by hope or extorted by 
fear, whether reduced into writing or not, or 
if reduced into writing, whether signed or not, 
if admitted by the prisoner to be true, was and 
is as good evidence as if made in the adjoining 
room previous to his having been carried into 
the presence of the justice, or after he had left 
him, or in the same room before the magistrate 
comes, or after he quits it. [Italics supplied.] 

See also Rex v. Thomas, 2 Leach Cr. L., 3d ed. 
727. 

It is evident from these passages that the law in Eng¬ 
land was that a confession made before a committing 
magistrate was admissible in evidence if voluntarily 
and freely made. Wigmore, in his treatise on evidence 
(3d ed. 1940) § 848, in discussing the Lambe and 
Thomas Cases, summarizes the English rule a,s follows: 

It will thus be seen that confessions so made 
were declared to be equally admissible (1) at 
common law, (2) under the statute, and (3) when 
intended to be taken under the statute, but not 
successfully so taken. Furthermore, it will be 
observed, there is no intimation that it is of any 
consequence (a) whether the accused was 
cautioned or not, or (b) whether his statements 
were made spontaneously, or in answer to a gen¬ 
eral inquiry as to what he had to say, or in answer 
to repeated specific questions. Finally, it is clear 
that confessions made in such a situation were 
treated on exactly the same footing as any others, 
i. e. the only question would be as to the influence 
of some positive threat or promise; the mere 
situation did not affect the result or constitute 
an inducement. 
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In 1849, the statute of 11 and 12 Victoria, c. 42, § 18, 
was enacted, which provided a procedure to be fol¬ 
lowed by committing magistrates. Under this statute 
the magistrate was required to caution the accused be¬ 
fore making any statement in his behalf. 1 However, 
all confessions which were formerly admitted in Evi¬ 
dence were held to be still admissible notwithstanding 
this statute. See 3 Wigmore, Evidence (3d ed. 1940), 
§ 848, p. 301, and cases there cited. 

The substance of the statute of 11 and 12 Victoria 

has found expression in the legislative enactment^ of 

several jurisdictions in this country. It appears, if or 

example, in the Code of Laws for Alaska, 30 Stat. 

1319, § § 299, 307. On the other hand, there are m&ny 

jurisdictions which have not in any respect modified 
—--- 

1 Statute 1849,11 & 12 Viet. c. 42, § 18, as revised by the Stajtute 
1925,15 & 16 Geo. V. c. 86: “After the examination of all witnesses 
on the part of the prosecution, * * * the justice * * * 

shall say to the accused these words or words to the like effect: 
‘Having heard the evidence, do you wish to say anything in 
answer to the charge? You are not obliged to say anything 
unless you desire to do so, but whatever you say will be taken down 
in writing and may be given in evidence against you upon ybur 
trial’; * * * Provided always, that The said justice or 
justices, before such accused person shall make any statement in 
answer to the charge shall state to him and give him clearly to 
understand that he has nothing to hope from any promise! of 
favor and nothing to fear from any threat which may have been 
held out to him to induce him to make any admission or 
confession of his guilt, but that whatever he shall then say may 
be given in evidence against him upon his trial, notwithstanding 
the promise or threat ; provided, nevertheless, that nothing 
herein enacted or contained shall prevent the prosecution in any 
case from giving in evidence any admission or confession or other 
statement of the person accused or charged made at any time, 
which by law would be admissible as evidence against such pier- 
son.” 
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the procedure at preliminary hearings known to the 
common law of this country. The District of Colum¬ 
bia is such a jurisdiction, and therefore whatever may 
be the rule today in England or in those jurisdictions 
of this country which have adopted a similar restric¬ 
tive procedure, it can have no bearing on the question 
now before this Court. 

d. Laws of Alaska inapplicable to District of Columbia 

No authority is cited in the brief filed on behalf of 
the appellants which is in conflict with the cases herein 
referred to, holding that a plea of guilty entered at 
a preliminary hearing is admissible as a confession. 
As pointed out heretofore, the cases which hold such 
a plea to be inadmissible are readily distinguishable 
on the ground that in those particular jurisdictions 
statutes exist which require that result. Appellants 
apparently recognize this distinction, for they seek to 
engraft into the jurisprudence of the District of 
Columbia—by distorted construction—the laws of 
Alaska, cited above. See 30 Stat. 1319, §§ 299, 307. 
Support for appellants’ argument is said to be found 
in the organic act of the District (D. C. Code (1929), 
tit. 1, § 21), which provides as follows: 

The common law, the principles of equity and 
admiralty, all general acts of Congress not 
locally inapplicable in the District of Columbia, 
and all acts of Congress by their terms appli¬ 
cable to the District of Columbia and to other 
places under the jurisdiction of the United States, 
in force in the District of Columbia on March 
3,1901, shall remain in force except in so far as 
the same are inconsistent with, or are replaced 
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by, subsequent legislation of Congress. [Italics 
supplied.] 

It is contended that as a result of the italicized 
language, all acts of Congress which are applicable 
to any place under the jurisdiction of the United 
States are applicable to the District of Columbia; 
hence, the laws which were applicable to Alaska on 
March 3, 1901, are applicable to this jurisdiction even 
though those laws may have peculiar application! to 
Alaska. The absurdity of this contention is manifest. 
The Code of Laws of Alaska is, like the District! of 
Columbia Code itself, a distinct and separate body 
of laws intended to apply to the peculiar conditions 
of the particular territory. See Johnson v. United 
States, 225 U. S. 405, 416, 418. Moreover, forms of 
procedure in Alaska may be altered or modified by 
the Legislature of Alaska. United States v. Wigger, 
235 U. S. 276. It would be incongruous to incorpo¬ 
rate that body of laws into the legal system of the 
District of Columbia, and it is inconceivable that 
Congress so intended. The italicized portion of the 
statute set out above clearly has reference only to ofie 
class of acts, namely, those which are by their terms 
applicable to the District and (that is, as well as) 
to other places under the jurisdiction of the United 
States. Appellants would divide this provision into 
two categories and make applicable to the District 
(1) all acts which are by their terms applicable to 
the District, and (2) all acts which are by their tem|is 
applicable to other places under the jurisdiction of 
the United States. This construction would have 

i 

i 
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the effect of substituting the word “or” for the word 
“and” in that part of the statute relied upon. 

Furthermore, the italicized language is immediately 
followed by the words “in force in the District of 
Columbia on March 3, 1901.” Thus, it is clearly ap¬ 
parent that Congress intended to incorporate as part 
of the laws of the District of Columbia only those acts 
which were by their terms applicable to the District 
and other places under the jurisdiction of the United 
States which actually were in force in the District of 
Columbia at the time of the passage of the organic 
act. As the laws of Alaska were not on that date ap¬ 
plicable to the District they did not “remain in force” 
after March 3, 1901. 

To accept appellants’ construction would be to per¬ 
vert the obvious intention of Congress. As was said 
by Mr. Justice Holmes in the Five Percent Discount 
Cases, 243 U. S. 97, 106, “There is a strong presump¬ 
tion that the literal meaning [of the words of a 
statute] is the true one, and especially as against a con¬ 
struction that is not interpretation but perversion; 
* * *” See also Minneapolis, St. Paul, etc., By. Co. 
v. Doughty, 208 U. S. 251, 257; Lincoln v. Ricketts, 297 
U. S. 373, 376. 

Moreover, it is well established that a court in inter¬ 
preting a statute cannot attribute to Congress an inten¬ 
tion that will lead to absurd consequences. Armstrong 
Paint & Varnish Works v. Nu-Enamel Corp., 305 U. S. 
315, 333; United States v. Katz, 271 U. S. 354; Sorrells 
v. United States, 287 U. S. 435. This would be the 
necessary result of appellants’ construction. 
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CONCLUSION 

I 

There is no evidence in the present case tending to 
show that the plea of guilty entered by the appellants 
at the preliminary hearing was the result of compul¬ 
sion, inducement, or undue promise. On the contrary, 
the record discloses that the charge was read aloud to 
the appellants and that their plea was made thereto 
voluntarily. The confession, therefore, was properly 
admitted in evidence and the determination of the i^sue 
of voluntariness was appropriately left to the jury, j As 
Mr. Justice Miller said in McAffee v. United States[ 72 
App. D. C. 60, 62, 111 F. (2d) 199, 201, the trial juftge 
had no alternative but to admit the plea in evidence 
“unless there was no evidence upon which the conces¬ 
sion might be held to be voluntary—in fact unless, on 
the contrary, the evidence of involuntariness wasj so 
clear and free from conflict that it was insufficient eyen 
to warrant presenting the question to the jury.” 

While confessions should be examined carefully; to 
determine whether they are the result of a free ^nd 
voluntary mind of an accused, they should not be ex¬ 
cluded categorically. As Erie, J., said in Reg. \ v. 
Baldry, 2 Den. C. C. 430: “according to my judgment, 
in many cases where confessions have been excluded, 
justice and common sense have been too frequently 
sacrificed, not at the shrine of mercy, but at the shrine 
of guilt.” See Hardy v. United States, 3 App. D. jC. 
35, 48. 
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For the foregoing reasons, it is respectfully sub¬ 
mitted that the action of the trial court was proper 
and the judgment should be affirmed. 

Edward M. Curran, 

United States Attorney, 
Bernard Margolius, 

Assistant United States Attorney, 
Charles B. Murray, 

Assistant United States Attorney, 

Attorneys for Appellee . 

June 1941. 
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In the District Court of the United States 
for the District of Columbia j 

Criminal No. 67.400 I 

7 

i 

- | 

United States 

i 

V. ! 

| 

Roy Lee Wood, Fred M. Wolf j 

_____ 

I 

BILL OF EXCEPTIONS 

Be it remembered, that this cause came on for trial 
on March 18,1941, before the Honorable Justice Jaynes 
W. Morris in Criminal Court No. One, of the District 
Court of the United States for the District of Colum¬ 
bia. United States of America was represented I by 
Mr. Bernard Margolius, Assistant United States At¬ 
torney, and the defendants, Roy Lee Wood and Ffed 
M. Wolf, were represented by Mr. Francis P. Noonan. 
The jury being satisfactory to counsel for both sides, 
were duly sworn to try the said cause. 

To maintain the issues on its part joined, the 
States introduced the following evidence; and the fol¬ 
lowing named witnesses, on being first duly sworn, 
testified as indicated: j 

Fred S. Gerow testified that on the evening of Jan¬ 
uary 7,1941, he was in the neighborhood of 6th and! E 
Streets NW., in the District of Columbia, looking for 
a room to spend the night. At that corner he came 
upon two white men, unknown to him at that time bfit 
later identified as the two defendants here charged, and 
talked to them about where he could find lodging. He 
testified further that they told him about an establish¬ 
ment called the El Casa House on E Street NW., afid 
they accompanied him thereto; that he was informed 
by the clerk at the El Casa that there were no vacancies 
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but that he might find a room on 6th Street NW.; that 
the two defendants with him told him they knew where 
that place was and started along with him. The 
[9] witness further testified that as the three of them 
came through Pension Park, which is located 
on E Street between 4th and 5th Streets, one of the 
defendants grabbed him and held his gloved hand over 
the witness’ mouth; that during the scuffle one of the 
defendants struck the witness and broke his jaw; that 
he was robbed of his money; and that thereafter while 
in the hospital for treatment the two defendants were 
brought in and identified as the assailants. To further 
sustain the Government’s case, the Government called 
Mr. Benjamin F. Bean, who testified that he was an 
officer of the Metropolitan Police Department and that 
he investigated the robbery above described by witness 
Gerow. He testified further that the defendants were 
arrested on January 10, 1941, and that after their ar¬ 
rest they were taken to Casualty Hospital and identi¬ 
fied witness Gerow, and they in turn were identified 
by Gerow. 

The witness then testified that he talked to the de¬ 
fendants about the robbery and that they admitted 
that defendant Wolf grabbed Gerow; that the defend¬ 
ant Wood hit him in the jaw and knocked him to the 
pavement; and that they thereupon robbed him. The 
defendants further stated that they threw away the 
billfold containing the money and spent the money. 

The witness further testified that he was present 
in the United States branch of the Police Court on 
January 14, 1941, at a preliminary hearing; that the 
defendants were advised of the charge of robbery 
against them, and that they entered a plea of guilty 
thereto. The defendants, by their counsel, objected to 
the admission in evidence of the testimony relating to 
what transpired at the preliminary hearing. The 
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court overruled the objection; whereupon the defend¬ 
ants noted an exception. 

To further sustain the Government’s case, the Gov¬ 
ernment called Mr. Charles H. Driscoll who testified 
that he was a clerk in the Police Court of the Distinct 
of Columbia and that on January 14, 1941, was 
[10] assigned to the United States branch of tjhat 
court; that on that day a preliminary hearing 
was held in the matter of the robbery charge made 
against defendants Wolf and Wood, whom he identi¬ 
fied; that at that hearing he read the charge allowed 
to the defendants and that they pleaded guilty after 
he asked them “How do you plead, guilty or hot 
guilty?” The witness further identified the record 
which showed that a plea of guilty had been entered 
at the preliminary hearing upon the charge contained 
in the warrant. The record was then introduced | in 
evidence and the Assistant United States Attorney! in 
charge of the prosecution thereupon read to the jfiry 
the warrant setting forth the charge against the de¬ 
fendants which the witness stated he had read; at 
the preliminary hearing. 

The defendants, by their counsel, interposed an ob¬ 
jection to the admissibility of the testimony of the wit¬ 
ness Driscoll, which objection was overruled by the 
court and exception noted. 

On cross-examination the witness stated that he did 
not ask the defendants whether or not they desired 
counsel and that he did not inform them of any rights 
that they had at the preliminary hearing; that a plea 
of guilty or not guilty is generally asked at the pre¬ 
liminary hearing and that the defendants are not at 
that time asked by the court whether or not they haye 
or want counsel; that the purpose of the plea is fo 
determine whether or not it would be necessary for the 
court to hear evidence in order to determine whether 
or not the accused should be held for further proceed- 

! 

j 

I 
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ings. The witness further stated that immediately 
prior to the preliminary hearing on the robbery charge, 
the defendants had pleaded guilty to three other 
charges of alleged misdemeanors. 

Thereupon the Government rested. The defendants 
thereupon took the witness stand in their own 
[11] behalf and testified in part that they did not enter 
a plea of guilty at the preliminary hearing; that 
they were without counsel and were not asked by the 
court whether or not they wanted counsel; that they 
had: pleaded.-guilty to three misdemeanors at prelimini¬ 
nary hearings immediately preceding the hearing on 
the robbery charge. 

The defense thereupon rested and the case argued to 
the jury by counsel for both sides. 

The court, Justice James W. Morris presiding, in¬ 
structed the jury with regard to the evidence of the plea 
of guilty entered at the preliminary hearing that they 
should consider such plea not controlling but merely as 
a confession made by the defendants and that, as a con¬ 
fession, it was merely evidence in the case to be consid¬ 
ered along with the other evidence. He further ex¬ 
plained that a confession could be considered by the 
jury only if made voluntarily, knowingly, and freely; 
and that it was for the jury to determine whether or not 
the defendants entered the plea of guilty at the pre¬ 
liminary hearing knowingly and of their own free will; 
and that if they found that it was not made knowingly 
or voluntarily, it would be inadmissible and should not 
be considered by the jury. The court further stated that 
whether or not a defendant is represented at the pre¬ 
liminary hearing by counsel does not of itself render the 
plea there made inadmissible, but that the absence of 
counsel can be considered by the jury in determining 
whether or not the plea was made intelligently, freely, 
knowingly, and voluntarily. 

After the court’s charge the jury retired and returned 
a verdict of guilty as indicted. 
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